


























































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

February 28, 2006

COUNCILMEMBER TAVARES: --to action?

CHAIR MOLINA: --Chair is open to both. I know Chief Akana was here earlier, however, due to a call-in
from the office he had to leave for a more pressing matter. The Chair is open to both, whatever the will
1s of the body, to either move this along or we could defer it. Just to get a confirmation from
Corporation Counsel, is this a time sensitive matter?

MS. MARTIN: 1don’t believe a short delay would be a problem.

CHAIR MOLINA: Okay. Thank you very much. What is the pleasure of the body, Members? The Chair is
open to moving it, as well, but if the deferral is the recommendation of the majority, the Chair will honor
that. We’ll start with Member Tavares.

COUNCILMEMBER TAVARES: Yeah. Thank you, Mr. Chair. T respect the request for having the Police
here but I don’t . . . T fail to see how it will impact what the request is before us and 1 have no problem
with moving forward with this request. T don’t think it can be adjusted up or down basically and T think
the information that we’re looking for we can acquire outside of this particular issue.

CHAIR MOLINA: Okay. Thank you, Member Tavares. Member Kane, followed by Member Johnson.

VICE-CHAIR KANE: I concur with Member Tavares. [ think by deferral and if we’re looking to speak with
resource personnel from the department, for me, [ don’t think it would make a difference given the fact
that this is a workers’ compensation claim and that we’re dealing with the settlement dollar amount
which I think is through State statute. It’s very clearly defined as far as how they arrive at, you know,
figures in a settlement and that the information that we can gather from the department I think is more
.. .(change tape). . . policy refined and adjustment related over a period of time and that we can use that
information for outside of the scope of what’s before us today. So I would concur in moving forward.
It’s not an objection on my part. Thank you, Member Kane. And Member Johnson.

COUNCILMEMBER JOHNSON: Yes. Just for the record to Corporation Counsel, would anything that the
Police Department in your opinion have to say reflect the recommendation that has been made in
executive session to this body?

MS. MARTIN: No, it would not.

COUNCILMEMBER JOHNSON: Okay. Thank you very much.

CHAIR MOLINA: Okay. Thank you very much, Member Johnson. Any other discussion before the Chair
makes his recommendation? Seeing none. The Chair recommends approval of the resolution
authorizing settlement of the William Melton versus County of Maui case.

COUNCILMEMBER MATEQ: So moved.

VICE-CHAIR KANE: Second.
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CHAIR MOLINA: Okay. It’s been moved by Member Mateo, seconded by Member Kane. Any discussion?
Seeing no discussion. All those in favor signify by saying ave.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Thank you very much. The Chair will mark it unanimous,

VYOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Johnsen, Mateo,
Pontanilla and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: None.
MOTION CARRIED.
ACTION:  ADOPTION of resolution.
CHAIR MOLINA: Okay, Members, moving right along. We are now on our last item for today — a very busy
one. A productive one, as well. This is on the matter of the advisory committees, Committee of the

Whole Item 43.

COW-43 ADVISORY COMMITTEES (C.C. No. 05-385)

CHAIR MOLINA: The Committee is in receipt of County Communication No. 05-385 from Councilmember
Kane, transmitting a draft bill entitled “A BILL FOR AN ORDINANCE TO AUTHORIZE THE
CREATION OF ADVISORY COMMITTEES”. The purpose of the draft bill is to authorize the Mayor
and Department Heads to create advisory committees. We have Mr. DeLeon representing the Mayor’s
Office. At this point, the Chair will recognize Member Kane as the proposer of this bill. Member Kane.

VICE-CHAIR KANE: Thank you very much, Mr. Chairman, and thank you for putting this item on the agenda
for discussion this morning. The intent of this, Mr. Chair, is primarily to recognize that many, and there
are many unofficial bodies that the Mayor has put together throughout the years, are not subject to the
Sunshine Law and are not . . . and because of the way they’ve been formulated don’t have to subject
themselves to public review.

As an example, this morning when we were talking about boards and commissions, some questions were
asked about procedurally how we arrived that nominations coming forward, whether or not a list of
people were recommended, did the Mayor choose people off the list. The point is is that nobody knows
what really happened because those bodies are convened in a way that doesn’t allow the public to
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participate in that. [ think it’s interesting for us to note that when we use words like efficiency and 1 will
draw a parallel. The word efficiency was also used by Mr. Garibaldi regarding public meetings with
Hawaii Super Ferry officials and Mr. Garibaldi’s Chief Executive Officer for the Super Ferry recently
told the Maui News that the company had decided to form advisory boards of residents who represent a
cross section of the community, and was quoted as saying, “that we believe that that form will be the
most efficient at getting information out™.

The Mayor used the same word this morning regarding efficiency and that is what would help him do
his job is by having efficient mectings by the use of these unofticial advisory boards. Mr. Chair, it’s my
feeling and I'll try to keep it simple, that while efficiency is 1 believe a necessary component in
government, 1t shouldn’t be the driver of how we arrive at decisions in government. And it, obviously in
my mind anyway, should be weighed against the importance of protecting the public’s interest of
openness In government and full and open public participation. And 1 think that the public has made the
choice that open government is primary and first and foremost over efficiency and we’re gonna struggle
with that continually.

So the objective of this ordinance is simply what it says is that it provides the Mayor with the tools along
with the departments . . . Department Heads with the approval of the Mayor to appoint advisory
committees for their departments and that for the sake of that Administration it shouldn’t be subjected
on any future Administration. That it shouldn’t exist beyond the term of the office and that the functions
of the advisory committee shall be limited to counsel and advice. Members of the advisory committee
shall not be paid but their authorized expenses shall be paid from appropriations to the appointing
authority. So if the Mayor’s Office, as an example, wants to put forward advisory committees, then any
type of expenditure that goes out should be paid out of that program account, if you will.

There 1s a question, unfortunately, of ethics in Section 10-4 of our, of our ethics in the Charter. It’s clear
that no public property or personnel of the Council . . . County should be used for anything that’s
unofficial, and in this case there’s a question there. That public . . . the public property, i.e. this
building, 1s being used for something that’s unofficial and hasn’t risen to the level of official advisory
boards. So this ordinance because the letter that the Mayor cited earlier this morning dated October 14,
2004 from OIP, basically it’s saying that there isn’t anything in the law that gives the Mayor any
authority to put forward a board — an unofficial advisory board. Therefore, they are unofficial and the
Mayor’s already claimed that it’s unofficial.

So I put this forward for discussion. I’m not here to advocate and take a strong passionate position
although I have a feeling about this and T think that it will be in our best interest to have favorable
consideration for this. But again, T put it on the table for discussion and I yield the floor.

CHAIR MOLINA: Okay. Thank you, Member Kane. Committee Members, questions or comments with
regards to the proposed bill from Member Kane related to advisory committees? Member Johnson.

COUNCILMEMBER JOHNSON: Yes. Ijust wondered if Mr. Del.eon had any comments because this is, you

know, basically a policy that the Council’s considering and what would be the feeling of the
Administration one way or the other.
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CHAIR MOLINA: Okay. Thank you, Member Johnson. Mr. DeLeon, if you will.

MR. DELEON: Thank you, Mr. Chairman. I'll read this statement. The purpose of this bill is to force the
informal advisory bodies the Mayor creates from time to time to come under the restrictions of Chapter
92. By the very nature, these bodies must be informal. They are one of the chief means the County
government has for reaching out into the community to find out what the community’s concerns and
needs are. At this level of government, formal restrictions on when a committee can meet and when a
commitiee member can speak to another committee member serves only to restricts . . . restrict the
function. We are talking about informal advisory bodies, not the State Legislature, not the County
Council, not the Planning Commissions, or the Liquor Commission. Actually, if this action succeeds,
then the Mayor’s West Maui Advisory Committee will have more restrictive . . . will have more
restrictive meeting requirements than the State Legislature. These bodies seek the community’s manao.
They advise the Executive Branch on what the community’s concems are. They help the Executive with
focus research, and in one case, even aid us in the management of a sensitive resource. They do not act
and they do not . . . and their functions do not impact the lives of our citizens outside or bringing our
government closer to the people. We are talking about the Mayor’s West Maui and Hana Advisory
Committees, the Mayor’s Agriculture Advisory Committee, the Managing Director’s Service Center
Advisory Committee, the Cruise Ship Task Force, the Muolea Point Advisory Committee, the Boards
and Commissions Advisory Committee, and the Kupuna Advisory Council. All of these have performed

their functions well. They have . . . there have been no complaints from the public about hidden
agendas. Requiring them to post meeting notices with Corporation Counsel six days before they meet
and . . .(inaudible). . . of committee members to communicate among themselves will not help their

function one iota. It will, in fact, limit this important yet necessary informal function. This is not to
mention the cost implications of such a requirement — secretaries, staff, attorneys, et cetera. We will be
adding inefficiencies at added cost. Our Administration’s advisory committee system is not broken so
please don’t try to fix it.

CHAIR MOLINA: Thank you, Mr. DeLeon. Member Johnson.

COUNCILMEMBER JOHNSON: And I appreciate the comments that have been made. My question would
be then to Corporation Counsel because I believe that 1 saw from Corporation Counsel in terms of task
force and these advisory committees I believe [ saw at one point some type of feedback or opinion on
that. Ms. Fujita Villarosa, would you have any knowledge of any response that Corporation Counsel has
given with regard to the way that business is being conducted currently?

CHAIR MOLINA: Ms. Fujita Villarosa.

MS. FUJITA VILLAROSA: Mr. Chair, I'm not aware of any written opinion from my office. The one that |
am aware of is the one that was referred to earlier from the Office of Information Practices. Normally,
our office usually consulis OIP when there are issues with regards to Sunshine Law. So, you know, our
office will, you know, when we advise the various or the Mayor or boards and commissions, we refer to
OIP’s opinions.

COUNCILMEMBER JOHNSON: Okay, and so perhaps that was your transmittal then to us from OIP. Is that
correct?
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MS. FUHITA VILLAROSA: I'm not sure. Actually, the request for the opinion by QIP, this is the one dated
October 14, 2004, was actually submitted directly by the Mayor’s Office, not our office.

COUNCILMEMBER JOHNSON: Okay.
MS. FUJITA VILLAROSA: And ’m not sure if . . . how this letter was transmitted to Council.

COUNCILMEMBER JOHNSON: Okay, and just for purposes of putting this on the record, just to summarize
what were the findings of OIP with regard to this question that has arisen and it’s not just arisen during
this Administration, it’s kind of been out there for a while. Could you just summarize?

MS. FUHTA VILLAROSA: Yes. Basically, OIP reiterated its five-part test which is used to determine if a
board 1s subject to the Sunshine Law and the opinion’s very short. It’s about two-pages long and it
basically stopped at the first part of the test. I’'m sorry, the second part of the test, which is that the
board be created by Constitution Statute Rule or Executive Order. So just based on that finding, OIP
concluded that the Mayor’s Appointment Advisory Committee, which was the particular committee that
the Mayor’s Office had asked OIP for an opinion on, that this committee is not subject to Sunshine Law.
The letter did not really go through the other criteria that you need to look at. So my suggestion and I
don’t think our office has had an opportunity to review the draft ordinance yet, but would be if, if the
intent was to ensure that these types of boards and commissions be subject to Sunshine Law, that our
office would have to go through making sure that each of the five parts are going to be met in the
ordinance. And I can see a couple of areas that are unclear so we would probably clarify that when it
came to our office.

COUNCILMEMBER JOHNSON: Okay. Just procedurally because I know that your office has been under
some constraints as far as the physical space that you occupy, also on some budgetary constraints, and 1
know different people in your office have been actually assigned to litigation and other things. Because
you advise so many boards and commissions at the present time, how would your office see the addition
of let’s say if we acted on this and moved it forward, what kind of cost and what kind of issues would
you or your staffing be facing with regard to passage of something like this as opposed to the way that it
is currently operating?

MS. FUJITA VILLAROSA: Right. I appreciate that question. Usually, and not, not all the time, but usually
when an agency, board, or commisston is advisory, they are on an on-call status with our office. So, in
other words, the attorney that’s assigned to these types of advisory bodies needs to remain in their office
but they can at least be doing other work and then they’re available, you know, if the committee needs
them. Then they just call us over and then we go down to the meeting. So, you know, this, you know,
being that, that these types of entities would be advisory, that, that would be one possibility that our
office would be able to do in order to accommodate, you know, the additional needs.

COUNCILMEMBER JOHNSON: When the meetings take place because many of these . . . because I’ve sat in
on some of them when they take place off premises when they also take place because it’s evening when
most people can attend or on weekends — how does that impact your office staff with regard to the
scenario you’ve just outlined?
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MS. FUJITA VILLAROSA: Well, our office . . . we can be available by phone. We're required to have access
to some kind of communication device when we’re out of the office anyway. So if, if we needed to, we
could just be on-call by phone and either provide advice over the phone or we can go down to the
meeting if we needed to be there.

COUNCILMEMBER JOHNSON: Okay. Thank you very much.

CHAIR MOLINA: Thank you, Member Johnson. The Chair has just one question, prior to recognizing
Member Tavares, for Corporation Counsel. I'm just using a potential scenario here. If this bill were . . .
let’s just use a date of today. If it passes today, all prior advisory committees that have been formed
under the Mayor, would they be subject to this law or would they be grandfathered in under the way this
bill is structured right now?

MS. FUNITA VILLAROSA: That would be something maybe we could address in the actual ordinance itself,
you know, the discussion on what happens to bodies that are currently in existence. What I. . .1 would
think that the new . . . the new committees would . . . may need to be set up differently because like I
said there are these factors that we need to meet in order to have the bodies be subject to the Sunshine
Law and so I would think they would need to have rules, you know, Administrative Rules, Rules of
Practice and Procedure. And so all of these things, you know, we can put ‘em . . . put in the ordinance
much like when other boards and commissions are set up by ordinance. We have provisions in there
about the ability to set up rules and also in some instances what happens, you know, if there is an
existing body already in place - what happens to that, you know, the current body.

CHAIR MOLINA: So the Council could establish the criteria then. It would be up . . . basically, up to this
body to decide whether to grandfather or not prior advisory committees?

MS. FUNTA VILLAROSA: Yeah, because that would be an issue, I would think that it would be wise to
somehow address if.

CHAIR MOLINA: Okay. Thank you. Member Tavares.

COUNCILMEMBER TAVARES: Yeah. Thank you. I think we should look at the greater issue here, and to
me, the greater issue is the roles of the Administrative Branch and the Legislative Branch. In the
Legislative Branch we have lots and lots of rules to help us do our work for the community. In the
Administrative Branch you have a Mayor who basically is in charge of all the departments. [ think that
if you’ve got a, you know, beyond human Mayor, you never have to get advisory committees or groups
to help you. Now, Mr. DeLeon, sitting here has worked under two Administrations and in the former
Administration he was the Advisory Committee on Boards and Commissions, if I remember correctly,
alone. He alone — gathening all these applications for boards and commissions nominees, recruiting,
doing whatever, and it’s just I mean you look at the numbers of people that we have here. So in this
particular Administration there is a group that helps with this process but it is still a Mayor recommends
those names to this body. This body has the final decision. There are other bodies out there that have
been created to help with I think better outreach into the community to get input from different citizens
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m different sectors as to how the County might better serve its citizenry. Things that greatly or that are
going to impact our citizens come here. We make the decision here in the policies through legislation.

You know, perhaps I never gave much of this too much thought in the past, but of recent times, I’ve
been giving these kinds of things a lot more thought, and in my mind already is there are a hundred ways
to get around this even if 1t passes. So what are we trying to do here with this? If this passes, I could
see the next Mayor saying, okay, I’'m going to follow this thing and never have an advisory committee
of any kind. I could see that. How does this meet our needs to find out things for our . . . from our
community or get community members to work on things with us? What I do see is that a lot of the
intention of what might be a responsibility of an advisory committee would then be relegated to some
other group such as a community association. The Mayor might have a friend on a community
association, and say, you know, it’d be great if you guys would take up X issue, make it a subcommittee
of your community association and then you get back to me. That could happen. Or just out in like in
the Chamber of Commerce, get one member of the Chamber to take this on, a particular interest group.

So I don’t ... I don’t see that this accomplishes what we’re trying to accomplish as far as making the
process open because 1 believe that if the Mayor or the Department Head or whoever is creating a
committee, they’re going to be scrutinized by the community as to how open their process is.

I can recall as Director of Parks that we had many, many meetings about formulating crafis fair rules
and those meetings were by choice, and by necessity, open to the public. And while we didn’t have staff
that staffed it, we didn’t do the posting deadline as we should, we sent press releases to the paper, the
paper published them when we were having these meetings, and we had community participation. 1
think that’s our key concern here is the committee or the community allowed to or encouraged to or
given the opportunity to participate in these commitiees or these meetings. And to me, the scrutiny will
be from the community as to what happens with how the Mayor and his or her Administration proceeds
with these various committees and advisory whatever it is they’re calling them ~ task forces and things
like that. So I'would hope that we can recognize that there is a different role between the Administration
and the Legislative Body and that we not hamper a body’s ability to involve the community. Thank you.

CHAIR MOLINA: Thank you, Member Tavares. Member Hokama.
COUNCILMEMBER HOKAMA: A question for Corporation Counsel, Mr. Chairman.
CHAIR MOLINA: Proceed.

COUNCILMEMBER HOKAMA: Thank you. As I have re-read OIP’s letter of October 14, 2004 from
Ms. Kemn, Staff Attorney, for that office, say if I in my current position for the Council, there’s no
resolution, there’s nothing, and I say, you know what, I think I'll go and ask five, seven people if they
would volunteer and give me comments regarding, for example, turn in all the County parks bigger than
the neighborhood park to the State of Hawaii for their administration and operation. That wouldn’t be 1
guess 1liegal, right, according to this? Because there’s no Constitution Statute Rule or Executive Order
that requires it or created it. They have no supervision, control, jurisdiction, or advisory powers, or
specific matters. They are not required to conduct meetings. They are not required to take official
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action. They are not an agency commission, authority, or committee of. So 1 could do that also and not
be required to Sunshine things?

MS. FUJITA VILLAROSA: Mr. Chair.
CHAIR MOLINA: Corporation Counsel.

MS. FUJITA VILLAROSA: [ think that, that there are really two questions. The first question is whether
Council Members are authorized to do that. That’s one question. The second question which is
addressed by the OIP opinion is that the Sunshine Law wouldn’t apply. That’s true. The Sunshine Law
wouldn’t apply to that situation that you mentioned to me.

COUNCILMEMBER HOKAMA: So when you just shared with us earlier that comment, Council Members
aren’t prohibited, can we take it that means that since there’s no law that is contrary or advocating it we
can proceed as the Mayor has proceeded?

MS. FUJITA VILLAROSA: You’re asking the question of whether Council’s authorized to establish these
types of . ..

COUNCILMEMBER HOKAMA: No, no, no. No whether Council is authorized. I'm saying 1 choose to cali
five people up and say that, you know what, you going be my unofficial sounding board and you go talk
to your neighbors and you tell me whether or not you think it’s a good idea to pursue to transfer all the
parks to the State, that’s the part . . . the State to take over all the parks operations. I would assume
under this and what I’ve heard today that that would be okay. I may call it the Chairman’s Commuttee
or Advisory Committee or . . . or Chairman’s Parks . . . Parks Group or whatever it be but that would be
okay.

MS. FUJITA VILLAROSA: Yeah. I think that it has happened in the past. [ think that, you know, mmtially
when our office was looking into this situation, we were looking at factors because I'm sure all of you,
you know, on a daily basis encounter people and you ask them for information on different subjects. So
I think that obviously that’s just going to happen and you maybe happen to see the same people all the
time and you may ask them, you know, more questions than other people. But I guess with like with the
Mayor’s groups it was more formal I guess in that it was sort of the same people meeting regularly and
so because of that that’s why we, well, that’s why the Mayor’s Office had asked OIP for an opinion.
Because we were, you know, in the earlier stages trying to figure out, well, what is this exactly? Are we
talking about you’re just at a function and you ask people for information or you’re formally setting up
the same group of people to meet. So, you know, it kind of really depends on the factual circumstances.
But again, the question about whether Council is authorized to establish a group like that is a separate
question that our office could look into. I don’t believe we’ve been--

COUNCILMEMBER HOKAMA: Inotask...
MS. FUJITA VILLAROSA: --asked that question.

COUNCILMEMBER HOKAMA: My question is not in a form that the Council 1s.
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MS. FUJIITA VILLAROSA: Or, 'msorry. ..
COUNCILMEMBER HOKAMA: The body is not taking action on this.

MS. FUJITA VILLAROSA: Right. A Council Member I should say - whether or not a Council Member could
establish.

COUNCILMEMBER HOKAMA: Because it’s been our understanding, any official Council action requires us
to follow Sunshine Law as the statute is currently written with proper notification, amount of lead time,
recordation, ability for comment on any agenda item. We understand that part. I'm just wondering if
we’re given the same consideration for T guess we’d call it advisory, unofficial advisory committees or
groups. You don’t see any problem with that?

MS. FUJITA VILLAROSA: Well, I think I'd like to . . . I"d like our office to have an opportunity to ook at
that because I don’t think that that question has been posed directly. Even ... I'm not sure about the
Mayor’s even if that was posed like the authority issue because I guess what the point I'm trying to
make is that the OIP opinion doesn’t address that issue. It states that as a matter of fact, the Mayor’s
Appoimntment Advisory Committee is not established by a statute rule. It doesn’t . . . there’s no . . . the
opinion doesn’t go into does that mean that these committees are not allowed or not. It doesn’t go to
that length. It only is, you know, focusing in on whether or not the Sunshine Law applies to these
committees. So, yeah, this opinion does not address the issue that you’re talking about.

COUNCILMEMBER HOKAMA: Okay. Well, I just was, you know, reviewing the portion where the Office
of Information Practices states the five-part test on whether or not it is an official board or not. And so I
Just was providing you a hypothetical situation that a Member could enter into and according to this
opinion would not be a violation.

MS. FUJITA VILLAROSA: Of the Sunshine Law, right.

COUNCH.MEMBER HOKAMA: That’s correct. Because it wouldn’t meet the definition of a board--

MS. FUJITA VILLAROSA: Right,

COUNCILMEMBER HOKAMA: --as they have opined to the Mayor’s Office.

MS. FUJITA VILLAROSA: Yes, and that’s correct.

COUNCILMEMBER HOKAMA: Okay. So let me just ask you, please, Mr. Chairman, if you would? Thank
you.

CHAIR MOLINA: Okay. Go ahead, Mr. Hokama.

COUNCILMEMBER HOKAMA: 1 understand that part and we understand the community’s part to keep
informed or aware of what their government is doing. And so I understand the comments by . . .{change
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tape). . . my colleague, Ms. Tavares. T think one part that I would ask if you have comments to share
with us this moming is still yet the use of official facilities and potential expenditure of public funds.
Should that be of a issue or concern of this Committee that we may be advised to at least review that
part of the question more before we make any type of final consideration or decision?

MS. FUJITA VILLAROSA: Mr. Chair, as you know, the Code of Ethics, although our office provides
guidance on it we don’t render opinions. Those opinions are and those findings are done by the Board
of Ethics. The Section 10-4, Prohibitions, Paragraph D, Use county property or personnel for other than
public activity or purpose — I don’t see a problem, personally, with that. You know, because the . . . for
instance, using the example with the Mayor’s Advisory Committee, it’s not for any . . . anyone’s
personal interest or purpose. You know, it’s being done for the purpose of appointing members to
boards and commissions. So I don’t see a problem with that, but again, our office usually . . .

COUNCILMEMBER HOKAMA: Let’s say the task force on the cruise ships? That group?
MS. FUNTA VILLAROSA: Uh-huh.

COUNCILMEMBER HOKAMA: Not regarding a committee to help provide names for boards and
commissions.

MS. FUJITA VILLAROSA: Uh-huh.
COUNCILMEMBER HOKAMA: So they meet regularly.
MS. FUJITA VILLAROSA: Uh-huh.

COUNCILMEMBER HOKAMA: Since they coming up with a recommendation to the Mayor I’m assuming
someone’s keeping records. So is that records confidential and considered work documents that is . . .
that can be remain private and confidential to only that group? Or is that considered because it will help
I guess justify a recommendation to the Mayor, is that considered public information? How would your
office view those type of documents?

MS. FUJITA VILLAROSA: Mr. Chair, the Open Records Law which is separate from the Sunshine Law,
basically, starts off with the premise that all records are open to the public. So this document, once it’s
transmitted to the Mayor, you know, it would become in the possession of the Mayor. However, there
are exceptions to the Open Records Law and one of them is work-in-progress type documents. So it
would depend on the facts. We’d have to look at the document. If it looked like it was just part of the
Mayor’s consideration and he’s working . . . gonna be working towards say a final report or some other
official document, then I don’t believe that those working documents would be open to the public.

COUNCILMEMBER HOKAMA: Okay. So since you brought up that those things we work toward a report of
an official document, does that make any difference? Because the official document is then I assume
have the Seal of the County and would represent the County Administration.

MS. FUJITA VILLAROSA: Yeah, yeah. I was envisioning, you know, this is sort of hypothetical--
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COUNCILMEMBER HOKAMA: Yes.

MS. FUJITA VILLAROSA: --but I was envisioning something on the Mayor’s letterhead — some document. |
don’t know . . . I don’t know what the purpose of this committee is for. Idon’t know ifit’sto...Idon’t
know, you know, but if it was some kind of official representation from the Mayor on the Mayor’s
letterhead, then that document would be public. But the documents prior to that, you know, it’s not.
They’re just . . . they’re working documents and not subject to the Open Records Law,

COUNCILMEMBER HOKAMA: Okay. Thank you for your comment this morning. Thank you,
Mr. Chairman.

CHAIR MOLINA: Thank you, Member Hokama. Committee Members, any other questions for Corporation
Counsel with regards to this proposed bill? Member Anderson.

COUNCILMEMBER ANDERSON: Thank you, Chair. I’d first like to ask Mr. DeLeon, how many informal
advisory committees does the Mayor have and what are they?

MR. DELEON: To my knowledge, it’s the list T read during my statement which was the West Maui and the
Hana Advisory Committees, the Agriculture Advisory Committee, the Managing Director’s Service
Center Advisory Committee, the Cruise Ship Task Force, Muolea Advisory Committee, the Boards and
Commissions Advisory Committee, and the Kupuna Advisory Couneil.

COUNCILMEMBER ANDERSON: And do any of them meet regularly, you know, on a like once a month or
do they have a schedule that they adhere to?

MR. DELEON: Three of them do and the boards and commissions meets as an on-need basis.
COUNCILMEMBER ANDERSON: And what are the three that meet regularly?

MR. DELEON: Right now it would be West Maui. We’re gonna get in the Hana one up again. That one fell
back because of the lack of time to be able to do both. The West Maui, the Agriculture Advisory
Committee, I believe that the Managing Director’s Advisory Committee has completed its work, and the
Muolea Advisory Committee.

COUNCILMEMBER ANDERSON: Okay. Thank you. So if Corporation Counsel can confirm what I'm
saying . . . what I’'m about to say that I guess if they meet this five-part test, should we pass this bill and
I don’t think it would be that hard to pass this five-parts if, if there’s an ordinance adopted because
basically they’re going to be advising the Mayor on all number and manner of things so I know that
you’d probably have to look at this specifically for each group because the fifth test which is required to
take official actions, that to me seems to be a bit ambiguous. I mean, what’s official? If they’re only
advising the Mayor and he may or may not take their advice, would you like to speak to that Traci?

MS. FUJITA VILLAROSA: Sure. Mr. Chair?
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CHAIR MOLINA.: Corporation Counsel.

MS. FUJITA VILLAROSA: Imentioned earlier that when I took a look at the draft bill, I saw that there were a
couple of factors that were . . . that was unclear whether or not the ordinance would comply with the five
factors listed and one of them 1s the one that you mentioned, the required to take official actions.
Official actions don’t have to be, well, official actions can be advisory. So, for instance, we have some
boards and commission whose official actions are to make recommendations to, you know, Planning
Commission, to the Mayor, or you know, to some other body so,--

COUNCILMEMBER ANDERSON: The Counctl.

MS. FUJITA VILLAROSA: --so, right, or to Council, so, so that would be one of the things that we would
probably clarify in the bill that, that these committees shall make recommendations to the Mayor or
something like that. Just so that it’s clear that that fifth element is met.

COUNCILMEMBER ANDERSON: Okay. So then if we make that clear in this bill, then what you’re saying
is that all these informal advisory committees would have to comply with Chapter 92, with the Sunshine
Law, which means they’ve got to post. According to Sunshine Law, post an agenda, do an agenda, post
it, have minutes done, be subject to a quorum, adopt by-laws or rules by which they operate. That takes
it out of the informal realm to me. It makes it. . .Idon’t know, you know, I’'m the first proponent of the
Sunshine Law but I think when you have committees that are . . . whose whole intention is to give
advice that may or may not be taken, 1 don’t see why they need to comply with the Sunshine Law. I just
think it’s a very heavy obligation to put on everybody just to have an informal body meet to discuss a
matter and give advice. And if we're gonna . . . if we're gonna make that an official action, then we’d
better look at all the other informal committees that are within our County Code and start requiring them
to post an agenda and adopt regulations, and you know, that’s an expensive endeavor that we’re looking
at. I mean minutes for every meeting. I don’t know how important that is.

The way the bill’s written there’s a request . . . there’s a requirement. It allows for Department Heads
with the approval of the Mayor to appoint advisory committees for their department. Well, we’ve
already got those required . . . those types of committees throughout the County Code. So if we adopt
that, that’s going to apply to these committees that are already, well, in existence according to the Code
— whether they exist or not, I'm not so certain, but the Code calls for them. One is Affordable Housing
Review Committee and it’s basically made up of Department Heads. So I'm kind of in the line of
thinking of Member Tavares that we need to keep some kind of separation between the Legislative and
Executive Branch, and you know, all final decisions as far as policy is made by this Council, and we are
certainly operating under the Sunshine Law, and our taxpayers are paying for it. Every single thing said
in this Chamber is recorded and kept in minutes and available for people to go back and look and see
what happened in the past.

I just can’t see forcing all these informal advisory committees to go through the onerous process of
adopting rules and regulations. They may only meet once or twice a year, and if they do meet regularly,
they might be able to make a quorum, and who decides how many people are going to be on the
committee in order to establish a quorum. The whole idea for these advisory committees is to assist the
Administrative Branch in bringing forward ideas or proposals for the Council to consider. So unless
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someone can convince me otherwise | haven’t heard anything that makes . . . that makes a case for this
to be such a pressing need. That’s all [ have to share right now. Thank you.

CHAIR MOLINA: Thank you, Member Anderson. Members, the Chair is aware of the time. We do have a
1:30 Budget meeting. The Chair’s intent is to have this matter heard at a future time. I’d like to give
Corporation Counsel to give us some written comments for the Committee. The Chair sees this as a
matter of spreading the coverage of the Sunshine Law past that of the elected officials and on to
committees that have been formed by the Administration versus citizens who feel they have a right to
participate free of restrictions. So I’d like to get more input as well, not only from the Administrative
Branch and the Corporation Counsel’s Office, but I think it’s good to hear from the community
members. We are held to a standard of following the spirit of the Sunshine Law. Now it becomes a
question of the citizens who hold us to these standards, do they themselves as members of a non-elected
body or committee want the same application on them? So I want to thank Member Kane for bringing
this matter for discussion today. It’s definitely resulted with a spirited one and a lot of interesting
questions and issues have arisen. So at this time [ would ask the Committee Members if you have any
additional questions that Staff can forward to the Corporation Counsel’s Office or to the Mayor’s Office,
please feel free to do so. And the Chair of this Committee would like to bring this matter back once the
Budget Session is concluded for further discussion. Any final comments before we adjourn, Members?
If there are no objections, the Chair would like to defer Committee of the Whole Item 43.

COUNCH. MEMBERS VOICED NO OBJECTIONS.
ACTION:  DEFER PENDING FURTHER DISCUSSION,

CHAIR MOLINA: Okay. Thank you very much, Members. One announcement — the Chair would like to wish
you all a Happy Fat Tuesday, also Malasada Day, I’ve been told as part of Portuguese Heritage Week. 1
know Member Tavares is the resident expert on the nuances of malasadas so we want to definitely
mention that. So if there are no other announcements, the Chair would like to thank you all for your
professionalism and dedication for this February 28, 2006, The Committee of the Whole meeting for
this date is now adjourned. . . .{gavel). ..

ADJOURN: 11:56 a.m.

APPROVED BY:

MICHAEL J.OLINA, Chair
Committee of the Whole

cow:min: 060228 Transcribed by: Clarita Balala
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